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PRELIMINARY AWARD 
 

 
The Ontario Public Service Employees Union, Local 101 (the “Union”) has filed a 
grievance alleging that Windsor Regional Hospital (the “Employer”) violated the 
collective agreement by not permitting Rita Apollonia (the “Grievor”) to take Infectious 
Disease Emergency Leave (IDEL) at the completion of her parental leave. Windsor 
Regional Hospital brings this preliminary motion in which it contends that members of 
the Union’s bargaining unit are not entitled to Infectious Disease Emergency Leave 
under the Emploment Standards Act (ESA) because of Ontario Regulation 74/20. O. 
Reg. 74/20 was originally an order under the Emergency Management and Civil 
Protection Act, 1990 (EMPCA) and was subsequently an order under under the 
Reopening Ontario (A Flexible Response to COVID-19) Act. 
 
The parties provided an Agreed Statement of Facts (ASOF) as follows: 
 
1. The Windsor Regional Hospital (“WRH”) and the Ontario Public Service 

Employees Union (“OPSEU”), “the Parties,” are parties to a Collective Agreement 
(April 1, 2016 to March 31, 2019); the Parties are in the process of negotiating a 
renewal Collective Agreement. [TAB 1] 
 

2. The grievance was filed by OPSEU, on Rita Apollonio’s behalf, on March 17, 
2021. [TAB 2] 
 

3. The Grievor, Rita Apollonio, is a Registered Pharmacy Technician at WRH, 
having commenced employment as a part-time employee on or around May 23, 
2017.  
 

4. Collective Agreement Article 2.03 reads: 
 
The term "part-time employee" used in this agreement will mean a regular 
employee who is regularly scheduled to work a minimum of fifteen (15) 
hours but less than thirty-seven and one-half (37.5) hours per week 
exclusive of a one-half (1/2) hour lunch or an average of thirty (30) hours 
in a bi-weekly pay period. Notwithstanding the foregoing, part-time 
employees cannot be regularly scheduled to work in excess of thirty (30) 
hours per week without mutual agreement unless the employee is the 
least senior employee available and qualified to perform the work. The 
parties will review part-time hours in January of each year. 

 
5. Article 14 of the Collective Agreement provides for “Leave of Absence” for 

various reasons. Article 14.01 (“Personal Reasons”) reads: 
 
It is mutually agreed that the Hospital may grant leaves of absence 
without pay for legitimate personal reasons to employees covered by this 
Agreement. A leave of absence for legitimate personal reasons Union 
business shall be applied for in writing by the employee to the Unit 
Manager his or her Department Head at least two (2) weeks prior to the 
contemplated commencement of the leave of absence. The requirement 
of the two (2) week notice may be waived when, in the opinion of the 
Hospital, such notice is not given due to circumstances beyond the 
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control of the employee applying for the leave of absence. The application 
shall clearly state the reason for the leave of absence and the 
contemplated length of time during which the employee will be away from 
her work. It is understood that while an employee is on a leave of 
absence, she shall not engage in gainful employment unless mutually 
agreed otherwise. A leave of absence for legitimate personal reasons 
shall not exceed the period of three (3) months. The three (3) month 
period may be extended if mutually agreed upon. Individuals who are 
denied a leave of absence may request to meet with the Director of 
Human Resources or designate in order to obtain the reasons for the 
denial of the leave of absence. Such meeting will be held within ten (10) 
days of the meeting request. 
 

6. At the time of her hire, Ms. Apollonio had one (1) child, a daughter, born in 2015.  
 

7. In or around March 2019, Ms. Apollonio advised WRH that she was pregnant and 
due in late October 2019. 
 

8. On or around June 2019, Ms. Apollonio advised WRH that she expected to take 
an eighteen (18) month Pregnancy and Parental Leave, pursuant to her rights 
under the Employment Standards Act (“ESA”) and the Collective Agreement.  
 

9. Ms. Apollonio took a medical leave of absence in or around July 2019; she has 
not returned to work since then. 
 

10. Ms. Apollonio commenced her Pregnancy Leave on October 17, 2019, the date 
on which her son was born.  
 

11. On October 9, 2020, Ms. Apollonio emailed Mary Recchia of WRH’s Human 
Resources department, copying Shelly Gerard, Pharmacy Coordinator, in order 
to “request an extended, unpaid leave of absence, due to childcare needs, 
starting April 2021 and ending January 2022.” [TAB 3]  
 

12. On or around October 16, 2020, Ms. Apollonio and Ms. Gerard discussed this 
request by telephone. Ms. Gerard advised Ms. Apollonio that WRH could not 
grant the personal leave for operational reasons.  
 

13. On February 5, 2021, Ms. Apollonio wrote to three (3) WRH managers, 
Antoinette Duronio, Shelly Gerard, and Marybeth Michailoff, in order to request 
that they, “Please revisit my request for an extension of my unpaid Maternity 
leave till January 2022.” [TAB 4] 
 

14. On February 24, 2021, Laura Janisse, WRH’s Manager of Human Resources, 
responded to Ms. Apollonio’s request, by email. In part, Ms. Janisse’s email 
reads: 

 
I understand you are seeking a personal Leave of Absence at the end of 
your maternity leave (April 17, 2021) for childcare reasons, with a return 
date of October 9, 2021.  As you can imagine, the Hospital is being 
inundated with these requests; however, the Hospital is an essential 
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service, and as such, must still be able to staff our Hospital and serve the 
citizens of Windsor Essex. 
… 
Please note that while the Hospital makes every effort to accommodate 
needs, it cannot accommodate preferences, and in that regard, 
employees must produce proof reasonable in the circumstances that an 
LOA is required.   If you are able to provide such proof, the Hospital will 
review and determine if it can, without undue hardship, accommodate 
such a leave – our ability to accommodate leaves is incredibly limited at 
this time.  Please note that being unwilling to consider placement in a 
childcare facility (absent the most unusual of circumstances) is not 
considered a need. You are required to make all efforts reasonable in 
the circumstances to find alternate arrangements, short of an LOA. 
… 
Please note that your LOA has not been approved at this juncture and 
therefore you are expected to return to work at the conclusion of your 
maternity leave. [emphasis in the original] 
 

15. On or about February 24, 2021, the grievor provided a letter, purportedly from 
her spouse’s employer, which stated that her spouse is required to work 12 to 14 
hours per day, every day, as a condition of his employment.  A copy of this letter 
is located at Tab 5. 
 

16. Ms. Apollonio and Ms. Janisse continued communication by email between 
February 24 and March 2, 2021; the communication was largely related to Ms. 
Apollonio’s efforts to secure childcare for her two (2) children. [TAB 6] 
 

17. On March 2, 2021, Adam Bulkiewicz, WRH’s Manager of Labour Relations, 
emailed Ms. Apollonio. [TAB 4] 
 

18. Ms. Apollonio and Mr. Bulkiewicz continued communication by email between 
March 2 and March 26, 2021; the communicated was largely related to Ms. 
Apollonio’s efforts to secure childcare for her children and Mr. Bulkiewicz’s 
suggestions regarding modified hours of work. 
 

19. On March 17, 2021, the Union, on Ms. Apollonio’s behalf, filed a grievance 
(OPSEU 2021-0101-0005). The grievance sought, inter alia, the granting of 
“Infectious Disease Emergency Leave” (“IDEL”), pursuant to the ESA. It was 
through the filing of the grievance that Ms. Apollonio first specified that she was 
now seeking IDEL pursuant to the ESA, rather than a Leave of Absence for 
Personal Reasons pursuant to the Collective Agreement.  
 

20. The grievance was filed by Susan Bohnert Hamelin, President, OPSEU Local 
101, by email to Ms. Duronio and Ms. Gerard, copying Mr. Bulkiewicz and Mickey 
Riccardi, OPSEU Staff Representative. This filing occurred on March 17, 2021 at 
5:58 p.m. [TAB 7] 
 

21. On March 17, 2021 at 5:59 p.m., Mr. Bulkiewicz denied the grievance by email. 
[TAB 8] 
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22. On March 18, 2021, Ms. Apollonio reiterated her request for IDEL by email to Mr. 
Bulkiewicz. [TAB 9] 
 

23. On March 31, 2021, OPSEU referred the grievance to arbitration under Section 
49 of the Labour Relations Act. A hearing date was set for April 20, 2021 before 
Arbitrator Laura Trachuk.  
 

24. The Pharmacy Technicians at the Hospital are required to work a number of 
shifts in a variety of positions in order to meet patient needs.  These are: 

 
Technician Positions Work Times 

Position Work Hours 
F1-1st fill & order entry help 7 – 3 
F2 – 1st fill 730 – 330 
OE – order entry 7 – 3 except Sun & Monday’s or day after 

holiday – 6:30 
BP, OE6 & OE7-unit base 7 - 3 except Monday's or day after Holiday -

0630--for BP only 
IV1-main IV tech 9 – 5 
IV2-checking IV tech 7 – 3 
IV3-IV batching 630 -1430 
P1-Pyxis 630-1430 
P2-Pyxis 630-1430 
P3-oral batching/pyxis help 3-11 pm 
PAC-pre-admission clinic 730-330 
FPT or TPT-pass tech 8 – 4 
N-narc tech 7 – 3 
E 1-evening order entry 3 – 11pm 
E2-evening order entry 3 – 11pm 
E-evening tech 3 – 11pm 
PF 12 – 8pm 

 
 

A copy of a summary of hours of work of these positions is found at Tab 10.  A 
copy of the current work schedule is found at Tab 11. 

 
25. In addition, Pharmacy Technicians are also required to work in the onsite COVID 

vaccine clinic.  The vaccine clinic cannot be operated without Pharmacy 
Technicians working on shift as part of the clinic. 
 

26. There are currently a number of unfilled Pharmacy Technician positions.   
 

27. J. Olaechea is on a leave of absence and scheduled to return to work on June 
14, 2021.  The temporary part-time employee who was backfilling her position 
resigned in December, 2020.  The Hospital has not further backfilled this 
position, therefore J. Olaechea’s position is vacant.   
 

28. D. Tarach is on a leave of absence and scheduled to return to work on July 19, 
2021.  The temporary part-time employee who was backfilling her position moved 
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to permanent part-time role.  The Hospital has been unable to further backfill this 
position, therefore D. Tarach’s position is vacant. 
 

29. T. Rodrigues last worked on May 22, 2020.  She has been absent due to illness 
since that time.  The Hospital has been trying to backfill this position since March, 
2021 without success.  T. Rodrigues does not have a return to work date at this 
time.   
 

30. J. Adamo is currently on sick leave with no return to work date.  She is retiring in 
September, 2021 and her position has been permanently filled. Her position will 
be backfilled, commencing in July, 2021.  There is no coverage for this position 
prior to then. 
 

31. The Grievor’s position had been backfilled when she originally commenced her 
leave.  However, the temporary part-time employee who was backfilling her 
position moved to a permanent part-time role.  The next temporary part-time 
employee who was hired to backfill was terminated from her employment in 
October, 2020.  The Hospital has not further backfilled this position because the 
Hospital has had no success in filling longer term temporary vacancies, therefore 
the Grievor’s position is vacant. 
 

32. Commencing in March 2021, the Hospital has been advertising for part-time 
Pharmacy Technicians, with no recent success.  A sample advertisement is 
location at Tab 12. 
 

33. The working Pharmacy Technicians have been working overtime and extra hours 
in order to try to meet the needs of patients.   
 

34. In the January 9th to February 5th schedule, 55 overtime shifts were worked by 
Pharmacy Technicians.  A copy of this schedule is located at Tab 13. 
 

35. In the February 6th to March 5th schedule, 52 overtime shifts were worked by 
Pharmacy Technicians.  A copy of this schedule is located at Tab 14. 
 

36. In the March 6th to April 2nd schedule, 30 overtime shifts were worked by 
Pharmacy Technicians.  A copy of this schedule is located at Tab 15. 
  

37. The Hospital has recently received at least ten (10) more pending requests for 
leaves of absence from unionized employees who have requested not to return 
to work at the end of their current leave of absence or who want to commence a 
leave of absence. 
 

38. The Province of Ontario has again announced the availability of free childcare for 
the children of essential workers.  A copy of this announcement is found at Tab 
16. 
 

39. In furtherance of the Province’s announcement, the Hospital also made an 
announcement to all staff regarding the availability of childcare.   A copy of this 
announcement is found at Tab 17. 

 
[Tabs not included] 
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The grievance was filed on March 17, 2021 and provides: 
 

I grieve that the employer has violated Article 14, Article 5 of the Collective 
Agreement and any other applicable Articles, Policies, Procedures or legislation 
that may apply, including but not limited to the Ontario Human Rights Code, and 
the Employment Standards Act. 
 

The remedy sought is: 
 

Full Redress including the following remedies; That the Employer grant the 
Infectious Disease Emergency Leave (IDEL) in accordance with my rights under 
the Collective Agreement and the Employment Standards Act. That the Arbitrator 
declare that the Employer breach[sic] the Employment Standards Act and the 
Collective Agreement. The Employer make me whole and any other remedies 
that the Arbitrator deems appropriate. 

 
On March 17, 2020 the Government of Ontario enacted the “Declaration of Emergency” 
under EMPCA. [See Appendix E and excerpts from EMPCA at Appendix B] It passed an 
amendment to section 50 of the Employment Standards Act, 2000 to include Infectious 
Disease Emergency Leave on March 19, 2020. [See Appendix A] The Government of 
Ontario passed Regulation 74/20 “Work Redeployment for Certain Health Service 
Providers” [Appendix C] under EMPCA on March 21, 2020. Similar orders were passed 
with respect to other health care settings. On July 24, 2020 the Government of Ontario 
revoked the Declaration of Emergency and passed the Reopening Ontario (A Flexible 
Response to COVID-19) Act, 2020. [Excerpts at Appendix D] Regulation 74/20 then 
became an Order under that Act.  

The specific sections of the above statutes and regulations that gave rise to this 
preliminary motion are s. 50.1 (1.1)(b)(iv) of the ESA: 

50.1(1.1) An employee is entitled to a leave of absence without pay if the 
employee will not be performing the duties of his or her position, 

(b) because of one or more of the following reasons related to a designated 
infectious disease: 

(v) The employee is providing care or support to an individual referred to in 
subsection (8) because of a matter related to the designated infectious disease 
that concerns the individual, including, but not limited to, school or day care 
closures. 

and O.Reg. 74/20 s.3(i)(E) and (vi): 

3. Without limiting the generality of paragraph 2, and despite any other statute, 
regulation, order, policy, arrangement or agreement, including a collective 
agreement, health service providers shall and are authorized to do the following: 

i. Identify staffing priorities and develop, modify and implement redeployment 
plans, including the following: 
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E. Deferring or cancelling vacations, absences or other leaves, regardless of 
whether such vacations, absences or leaves are established by statute, 
regulation, agreement or otherwise. 

vi. Suspend, for the duration of this Order, any grievance process with respect to 
any matter referred to in this Order. 

SUBMISSIONS 

The Employer has identified the issues in dispute as: 

1. Does O. Reg. 74/20 apply to the Grievor’s request for IDEL? 

2. Does the grievance suspension provision of O. Reg. 74/20 [s. 3(vi)] deprive this 
arbitrator of jurisdiction? 

The Employer submits that O. Reg. 74/20 applies to the Grievor’s request for an IDEL so 
it can deny that request.  

The Employer argues that O. Reg. 74/20 is a valid public welfare enactment that must 
be interpreted broadly and liberally towards its purpose. It notes that the regulation has 
not been challenged in any court. The Employer argues that the grammatical and 
ordinary sense of the language used in O. Reg. 74/20 demonstrates that it is intended to 
provide hospitals with a much bigger tool kit to respond to the pandemic but also that 
those measures will trench on the rights of employees and bargaining agents.  

The Employer contends that when O. Reg. 74/20 states that an employer may defer or 
cancel any leave of absence under any statute that is what it means. The Employer 
maintains that the Union’s claim that the ESA is not fettered by the regulation ignores the 
regulation. It insists that such an interpretation is not supportable in the context of the 
pandemic emergency. 

The Employer argues that the Union’s insistence that the Grievor has a right to a leave 
under the ESA affords the ESA a higher status than the Human Rights Code (the 
“Code”) which has quasi-constitutional status. The Employer does not dispute that the 
Code continues to apply during the emergency. However, it says that the context of the 
pandemic emergency may affect how it is applied. The Employer suggests that it might 
inform what would be considered reasonable accommodation, for example.  

The Employer submits that the legislature could not have intended that O. Reg. 74/20 
would not apply to the ESA. It says that would not be consistent with the purpose the 
regulation was trying to achieve. The Employer notes that the provincial government is 
providing free daycare for the children of health care workers. It contends that the 
government is doing that so that people like the Grievor can keep seeing patients. The 
Employer also notes that it has 10 other employees who are seeking to take a leave.  

The Employer argues that the legislature must have intended that O. Reg. s. 3(i)(E) 
would apply to the ESA when it used the word “statute” because the ESA is one of the 
few, perhaps the only, statute that provides leaves to employees. The Employer submits 
that subsection (E) is part of section 3(i) which says “Identify staffing priorities and 
develop, modify and implement redeployment plans, including the following”. The 
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Employer contends that the regulation means that it can defer or cancel vacations, 
absences or other leaves. It maintains that it needs all of the tools provided in the 
regulation including the ability to cancel leaves, to respond to the pandemic. The 
Employer insists that the regulation must, therefore, be given full, not selective, effect. It 
says that the Grievor works in pharmacy which is integral to the hospital and its COVID 
clinics. 

The Employer denies that the doctrine of paramountcy applies to this situation. It says 
that doctrine is only applied when there is a conflict between statutes, not when there is 
an overlap or duplication. It maintains that a conflict means that it is impossible to 
comply with both laws. The Employer insists that there is no conflict between O. Reg. 
74/20 and the ESA because they are trying to do different things. It maintains that in this 
case, the regulation is the more specific law and it must be given effect over the ESA 
which is the more general law. The Employer contends that the ESA could only be 
applied by ignoring the words “any other statute” in the regulation. 

The Employer submits that paramountcy exists to resolve a conflict between two 
different legislators but that both the ESA and the regulation were passed by the same 
legislator. The Employer argues that paramountcy is triggered when there is a conflict 
between provincial and federal statutes. According to the Employer, the federal statute is 
paramount if there is such a conflict. It submits that this situation involves two provincial 
laws and that both need to be given effect.  

The Employer argues that O. Reg. s. 3(vi) is the ultimate “obey now grieve later” clause. 
It says that the provision requires that grievances arising from matters covered by the 
order be dealt with after it is lifted. According to the Employer, that does not mean that it 
never has to account for its actions, but that it does not have to do that while it is trying 
to respond to the emergency. The Employer notes that s. 3(vi) does not apply to all of 
the provisions of a collective agreement and that it would, for example, still have to deal 
with a discharge grievance or a dispute about pay. 

The Employer submits that O. Reg. 74/20 is designed to allow hospitals to focus on 
pandemic patients and the response to COVID-19 by doing what they think they need to 
do without having to defend their actions at the time. It insists that if s.(vi) does not apply 
to permit it to suspend grievance processes it would eviscerate the whole scheme. The 
Employer argues that the words of the Order are, therefore, critical. It submits that 
s.(3)(vi) requires the Union to hold off filing grievances on issues covered by the 
regulation or that it may file them but cannot proceed with them until the Order is lifted. It 
says that an arbitrator’s jurisdiction is likewise suspended.  The Employer argues that 
this is what it means to be delivering health care in 2021.  

The Employer submits that an arbitrator does not have to determine whether it is 
“reasonably necessary” to suspend the grievance process because there is not a live 
grievance. It argues that since there is no live grievance, an arbitrator does not have the 
jurisdiction to determine whether it is reasonably necessary to proceed with the 
arbitration. 

The Employer refers to the following awards: Greater Essex District School Board v. 
United Association of Journeymen, 111 O.R. (3d) 1 (CA); Ontario (Labour) v. Quinton 
Steel (Wellington) Limited, 2017 ONCA 1006 (CanLII); Ontario Nurses’ Association and 
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The Corporation of the County of Essex (Sun Parlour Home for Senior Citizens), 2020 
CanLII (illegible) (ON LA) (Gedaloff); Heritage Green Nursing Home and Service 
Employees International Union, Local 1, 2020 CanLII 50475 (ON LA) (Herlich); Regina v. 
Dow Chemical Canada Inc., 47 O.R. (3d) 577 (CA); The Guarantee Company of North 
America v. Royal Bank of Canada, 2019 ONCA 9 (CanLII); Nelson v. Ontario, 2020 
ONCA 751 (CanLII). 

The Union submits that the two issues to be determined in this preliminary motion are: 

1. Does O. Reg. 74/20 under the Reopening Ontario Act operate to permit the Employer 
to deny ESA IDEL to its employees? 

2. Does O. Reg. 74/20 operate to permit the Employer to suspend the arbitration of this 
grievance? 

The Union submits that O. Reg. 74/20 has no force and effect with respect to leaves 
pursuant to the ESA and to IDEL in particular.  

The Union argues that determining whether O. Reg. 74/20 applies to the ESA is a 
question of statutory interpretation. It contends that there is no conflict between O. Reg. 
74/20 and the ESA if they are interpreted as it proposes. The Union says that the effect 
of its interpretation is that the Employer has no power to deny IDEL or to suspend the 
grievance process.  

The Union argues that the correct interpretation of the interplay between the regulation 
and the ESA is to give primacy to the ESA. It says that pursuant to the theory of the 
presumption of coherence, the two statutes do not conflict but can only be read 
harmoniously through an interpretation whereby the requirement to provide ESA job 
protected leaves trumps the Employer’s choice to deny such leaves. It says that it would 
be absurd to find that the regulation required an employer to cancel leaves and redeploy 
staff. The Union contends that the only way the provisions can be reconciled is to permit, 
but not require, employers to cancel leaves except when they are guaranteed rights like 
the ESA. It says that an interpretation that involves curtailing rights under the ESA would 
create a conflict. The Union denies that the result of its interpretation is to afford the ESA 
the same quasi-constitutional status as the Code.  

The Union maintains that O. Reg. 74/20 s. 3(i)(E) must be read down so that there is no 
conflict between it and ESA s. 50.1 and to give meaning to both statutes. It argues that 
specific leaves are not included in the regulation and must, therefore, be subordinate to 
the very detailed leaves in the ESA. The Union also contends that regulations are 
subordinate to statutes. It says, further, that the regulation was moved to the Reopening 
Ontario Act and that that Act does not say that is supersedes any other acts.  

The Union submits that the legislature added the IDEL provisions to the ESA only two 
days before passing O. Reg. 74/20. It says that it is not, therefore, historical legislation 
passed before the legislature turned its mind to passing the regulation. The Union 
contends that both the regulation and the amendment to the ESA were passed 
practically simultaneously for public welfare reasons. It argues that the IDEL provisions 
were added to the ESA to deal with the COVID pandemic. The Union maintains that the 
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IDEL provisions of the ESA should also, therefore, be given a broad and liberal 
interpretation.  

The Union submits that the legislature is presumed to pass legislation that is cohesive 
and does not conflict. It contends that a legislature’s body of law must be read as a 
whole in light of its objectives. The Union says that in March 2020, those objectives were 
to respond quickly and effectively to the harm caused to citizens and their families by 
COVID-19. It notes that the government spoke of increasing flexibility to deliver health 
care services including by enacting O. Reg. 74/20 in press releases. According to the 
Union, the Ontario Government also spoke of ensuring that citizens were able to take 
care of their families and themselves by taking IDEL. It asserts that at no point did the 
government state that the right to an ESA job protected leave was in any way curtailed 
by regulations under a different statute.  

The Union argues that O. Reg. 74/20 cannot supersede the ESA because regulations 
are subordinate to their own statutes as well as other legislation by the same legislature. 
It says that a regulation is subordinate legislation and cannot prevail over a law unless 
designed to be paramount. It submits that the EMPCA did contain some paramountcy 
clauses but that the Reopening Ontario Act does not. 

The Union points out that the ESA guide originally said that parents could take IDEL if 
schools were closed but that it was changed in September 2020 so that parents could 
take IDEL if they chose not to send their children to school out of fear of COVID. The 
Union asserts that the government never said that it intended to curtail rights to health 
care workers under the ESA and it would have expected the government to be clear if 
that was its intention.  

The Union argues, further, that if O. Reg. 74/20 does not apply to IDEL leaves then they 
are not a matter referenced in the Order and s.3(vi) does not apply to suspend the 
grievance process.  

The Union submits that O. Reg. 74/20 s.3(vi) does not apply to this arbitration in any 
case because the statute only refers to the grievance process not the arbitration 
process. It states that the grievance and arbitration processes are different things in 
labour law.  

The Union asserts that s.3(vi) does not apply to this situation even if O. Reg. 74/20 is 
found to apply to the ESA, because this is an arbitration not a grievance process. It 
submits that the Employer did not invoke s. 3(vi) to suspend the grievance process and 
cannot invoke it now to suspend the arbitration. The Union contends that the grievance 
and arbitration processes are separate under this collective agreement. It maintains that 
just as the word “arbitration” cannot be read into the Labour Relations Act, 1995 to 
confer authority on an arbitrator to extend time limits it cannot be read into s. 3(vi) of the 
regulation. 

The Union submits that the grievance was filed on March 17, 2021 and proceeded 
through the grievance process. It contends that the Employer would have had to invoke 
s. 3(iv) during that process and did not do so. In the alternative, the Union maintains that 
the Employer has waived the right to invoke s.3(vi).  
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The Union denies that s.3(vi) prevents parties from proceeding with a grievance even if 
they want to. It asserts that there is nothing to suggest that the legislature wanted to 
force parties not to address issues. The Union submits that the regulation does not 
permit the suspension of an arbitration process unless it flows from the suspension of 
the grievance process.  

The Union argues, in the alternative, that the Employer would have to demonstrate that it 
was “reasonably necessary” to invoke s. 3(vi) to suspend the grievance process.  

The Union refers to Sullivan on the Construction of Statutes, 6th Ed. and the following 
awards: Friends of Oldman River Society v. Canada (Minister of Transport) (SCC); City 
of Lévis v. Fraternité des Policiers de Lévis Inc., 2007 SCC 14; Tranchemontagne v. 
Ontario (Director, Disability Support Program) 2006 SCC 14; Ontario Nurses Association 
and the Corporation of the County of Essex (Sun Parlour Home for Senior Citizens), 
2020 CanLII 93596 (ON LA) (Gedalof); Southampton Nursing Home and Service 
Employees International Union, Local 1 Canada, 2020 CanLii 26933 (Luborsky);  
Participating Nursing Homes and Ontario Nurses’ Association, 2020 CanLII 36663 (ON 
LA)(Stout); Heritage Green Nursing Home and Service Employees International Union, 
2020 CanLII 50475 (ON LA) (Herlich); S.E.I.U., Local 204 v. Leisureworld Nursing 
Homes Ltd., 1997 CarswellOnt 830.; S.E.I.U., Local 204 v. Leisureworld Nursing Homes 
Ltd., 1997 CarswellOnt 4746 (Ont. CA); Service Employees International Union and  
Mon Sheong Richmond Hill LTC, (Unreported, September 2, 2020 (Trachuk)); Terrace 
Bay Inc. and United Steelworkers, Local 665, (Unreported, November 30, 2020 
(Bernhardt)).  

The Employer replies that all hospital employees have family members on the list set out 
at section 50.1 (8) of the ESA. It argues that according to the Union’s interpretation of O. 
Reg. 74/20, all of those employees could leave work and would not even have to tell the 
Employer until later.  

The Employer also replies that all of the other (non IDEL) leaves in the ESA have been 
in the statute since long before O. Reg. 74/20 was passed.  

The Employer also denies that O. Reg. 74/20 is subordinate to the ESA. It says that this 
is a situation in which a general enactment, the ESA, is followed by a specific one, the 
regulation, and that the specific one must be given effect. The Employer contends that 
the regulation is specific because it only applies to certain workers and to certain parts of 
their employment.  

The Employer replies, further, that the Union’s submissions are based upon the premise 
that the ESA and O. Reg. 74/20 are about the same things but they are not. It says that 
the ESA is about minimum standards of employment and that the regulation allows 
hospitals to do things it would not otherwise be legally entitled to do to respond to the 
pandemic emergency. It says that its interpretation gives effect to the purpose of the 
legislation. 

The Employer denies that its interpretation would result in a conflict between the ESA 
and O. Reg. 74/20. It says that the ESA provisions still exist and it is not a conflict to 
carve hospitals out from them. The Employer maintains that that is a consequence of the 
legislature’s enactment. It argues that it is perfectly consistent for everyone to be entitled 
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to take IDEL except health care workers. It asserts that there is nothing remarkable 
about that in this emergency.  

The hearing reconvened on May 13, 2021 to provide the parties with the opportunity to 
make submissions on three decisions issued subsequent to the April 20 hearing date: 
Coutinho v. Ocular Health Centre Ltd., 2021 ONSC 3076; Scarborough Health Network 
v Canadian Union of Public Employees, Local 5852, 2021 CanLII 39023 (ON LA;) 
(Abramsky) and Kinark Child and Family Serviced and Ontario Public Service 
Employees Union, Local 355 (May 12, 2021 (Unreported)(Raymond). 

DECISION 

If there is one thing we should be able to agree upon during this pandemic it is that the 
personal needs of health care workers are being sacrificed to the needs of the rest of us. 
That is not fair but it may be necessary. At least the Provincial Government thinks so. 
This case is about one way that the personal needs of health care workers are 
subordinated to the community’s need for their skills during this crisis.  

Pursuant to the provisions of EMPCA, the provincial government issued a Declaration 
of Emergency in O. Reg. 50/20. It also issued a number of other orders to to “prevent, 
respond to or alleviate the effects of the emergency.” One of those orders was O. Reg. 
74/20 which provides at s. 3 “Without limiting the generality of paragraph 2, and despite 
any other statute, regulation, order, policy, arrangement or agreement, including a 
collective agreement, health service providers shall and are authorized to do the 
following: [emphasis added] 
 

E. Deferring or cancelling vacations, absences or other leaves, regardless of 
whether such vacations, absences or leaves are established by statute, 
regulations agreement or otherwise. [emphasis added] 

The fundamental rule of statutory interpretation is that the words be given their plain 
and ordinary meaning where possible. The plain and ordinary meaning of the words in 
O. Reg. 74/20 is that health care employers have the power, while the Order is in effect, 
to defer or cancel statutory leaves. The regulation was passed while the province was 
under a Declaration of Emergency and that context only underscores that the words 
mean what they say. Furthermore, O. Reg. 74/20 was an order under EMPCA which is 
legislation intended to allow the provincial government to take action to respond 
emergencies. Section 7.2(4) of EMPCA provides that orders made under subsection 
7.02(4) or 7.1(2) prevail over other statutes unless the statutes specifically provide that 
they apply despite the EMPCA. Section 7.2(7) specifically says that the Occupational 
Health and Safety Act and any regulations thereunder prevail in the event of a conflict 
between it and EMPCA. Notably, it does not say the same about the ESA.  

 The Reopening Ontario Act is also legislation passed to deal with the pandemic 
emergency and orders under EMPCA, including O. Reg. 74/20 were, therefore, 
continued under it.  In moving O. Reg. 74/20 to the Reopening Ontario Act the 
legislature did not delete the words: 

Without limiting the generality of paragraph 2, and despite any other statute, 
regulation, order, policy, arrangement or agreement, including a collective 
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agreement, health service providers shall and are authorized to do the following: 
[emphasis added] 
 
E. Deferring or cancelling vacations, absences or other leaves, regardless of 
whether such vacations, absences or leaves are established by statute, 
regulations agreement or otherwise. [emphasis added] 

 
I find, therefore, that the words in O. Reg. 74/20 clearly set out and accomplish the 
legislative intention to provide healthcare employers with the authority to cancel or defer 
statutory leaves and that that authority is intended to prevail despite any other statute.  

Most of the provincial government’s pandemic emergency initiatives have been orders 
set out in regulations under EMPCA including closing non-essential businesses. Such 
measures must impact, indeed conflict, with many statutory provisions but they prevail 
because they are emergency measures under EMPCA. That is how EMPCA works. The 
government declares an emergency under the process provided and then passes the 
necessary orders to respond to the emergency by regulation. The Union relied upon 
Sullivan on Construction of Statutes to argue that statutes prevail over regulations, but 
even if that is a rule of interpretation in other situations it does not apply in this case to 
read the word “statute” out of O. Reg. 74/20. Sullivan does not talk about regulations that 
are orders passed under emergency legislation. 

Neither of the parties referenced any other statute that provides employees with leaves 
of absence but if they exist they presumably also present the same issues the Union 
raises in this case. The Union suggested that s.3(1)(E) could refer to a municipal bylaw 
or federal legislation but did not name any. The legislature must be presumed to have 
meant leaves provided by statute when it used the word “statute” so the only possible 
interpretation on the plain meaning of the emergency regulation is that it applies to 
statutory leaves and IDEL is a statutory leave.  

This does not mean, however, that the IDEL provisions of the ESA do not apply to 
hospital employees. It means that the hospital can cancel IDEL leaves when reasonably 
necessary to respond to, prevent and alleviate the outbreak of the coronavirus for 
patients. The way the ESA appears to work is that the employee advises their employer 
that they are taking the IDEL. The employer may ask the employee to provide evidence 
to support their need for it but may not ask for a doctor’s note. Presumably there could 
be a dispute about whether the employee qualifies for IDEL but if they do, they are 
entitled to take it. However, if the employee who has advised they are taking such a 
leave works for a health service provider within the meaning of the Connecting Care Act, 
O. Reg. 74/20 permits their employer to cancel or defer the leave. The employer may 
defer or cancel it before it begins or after it has begun. Thus, a hospital employee is 
entitled to take an IDEL for one of the purposes set out in the ESA unless their employer 
decides to cancel or defer it to respond to, prevent and alleviate the outbreak of the 
coronavirus for patients. That is how the two pieces of legislation work together and they 
do not conflict.  

If I am incorrect, and there is a conflict between s. 50.1 of the ESA and O. Reg. 74/20, 
the clear legislative intent is that the Order which was passed to respond to the 
emergency prevails. As noted earlier, it says “despite any other statute” as well as 
“regardless of whether such vacations, absences or leaves are established by statute.” 
Furthermore, if there is a conflict the “implied exception” (generalia specialibus non 
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derogant) principle applies. The ESA provision is general and the regulation is specific to 
health providers and permits them to defer or cancel a leave to which an employee may 
be entitled under the ESA. 

It is true that the provincial legislature passed both pieces of legislation in March 2020. 
But many years ago it passed, and subsequently amended, the EMPCA. That statute 
provides for the exercise of emergency powers including in a pandemic. The EMPCA 
has built in checks and balances with regard to the emergency powers it authorizes 
including that they are expected to be temporary and must be renewed. It was clearly 
anticipated, however, that EMPCA would enable the passage of legislation to deal with 
an emergency. That is what the regulations are. IDEL may also have been passed with 
this pandemic in mind but it is not part of the emergency provisions under EMPCA. This 
is not to suggest some theory of paramountcy but a common sense interpretation of the 
two statutes. The temporary emergency Order allows employers to cancel or defer 
leaves to which employees may be entitled by statute, which includes IDEL, because 
that is what it says. The regulation’s enabling statute contemplates that temporary 
measures may need to be taken that impact other legislation but it requires that those 
measures meet certain purposes. 

There are few decisions interpreting O. Reg. 74/20 or s. 50(1) of the ESA. None of them 
deal with the interaction between s. 50.1 of the ESA and O. Reg. 74/20 s.3(i)(E). In 
Heritage Green Nursing Home (supra) it was undisputed that a parallel regulation 
provided the employer with the authority to impose a 12 hour shift in spite of the terms of 
the collective agreement, However, the arbitrator found that the regulation did not permit 
the Employer to avoid paying the overtime stipulated in the agreement. In The 
Corporation of the County of Essex (supra) the arbitrator found that a regulation with 
almost identical language to O. Reg. 74/20 permitted an employer to cancel a union 
leave. It also found that the exercise of that authority and the other measures under s. 3 
was subject to the language in s. 2 “…shall and are authorized to take with respect to 
work deployment and staffing, any reasonably necessary measure to respond to, 
prevent and alleviate the outbreak of the coronavirus (COVID-19) (the “Virus”) for 
patients, including, for greater certainty, by redeploying staff to another health service 
provider.”  

In Participating Nursing Homes (supra) the issue to be determined was the 
circumstances in which the bargaining unit members would be paid while on leave. The 
parties agreed that ESA s.50.1 “applied to all employees and they are all entitled to an 
unpaid leave and all entitled to have their benefits maintained in accordance with s. 51 of 
the ESA, 2000.” However, the “leaves” being considered in that case were absences 
from work where the employee tested positive for COVID-19 or was symptomatic; 
absences related to travel, exposure to the virus, public health or government guidance 
or direction, pursuant to an earlier award or instruction from the employer to remain off 
work. The arbitrator was not considering leaves to look after family members and did not 
consider whether the employers could cancel leaves.  

In Kinark Child and Family Services (supra) the arbitrator was appointed to hear a lay-off 
grievance. The employer asserted that the arbitrator had no jurisdiction due to a 
regulation with similar provisions to O. Reg. 74/20. The arbitrator declined to determine 
the matter on a preliminary basis and decided that it would be preferable to adjudicate 
the grievance based on a full factual foundation. 
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Recently the Ontario Superior Court in Coutinho (supra) considered O. Reg. 228/20 
under the ESA which provides, among other things, that where an “employee’s hours of 
work are temporarily reduced or eliminated by the employer for reasons related to the 
designated infectious disease” the employee is deemed to be on IDEL. That regulation 
also says that a “temporary reduction or elimination of an employee’s hours of work by 
the employer for reasons related to the designated infectious disease” does not 
constitute constructive dismissal. The court found that the regulation only applied to 
constructive dismissal under the ESA and not to common law. As a result, an employee 
could still bring a civil action for constructive dismissal. I note that the many 
distinguishing features of that decision include the fact that the regulation was under the 
ESA and was not an order under EMPCA or other temporary legislation intended to deal 
with the pandemic emergency. Furthermore, the regulation did not purport to apply to the 
common law or to anything but the ESA. The court noted that s.(8)(1) of the ESA 
provides that an employee’s civil remedy against their employer is not affected by any 
provision of that statute. That section of the ESA does not apply to the dispute before 
me. 

The Employer contends that O. Reg. 74/20 s.3(vi) applies to permit it to suspend this 
arbitration process. However, it is well established that the grievance and arbitration 
processes may be separate in collective agreements. The foundation of the decision in 
Leisureworld Nursing Homes Ltd. (supra) is that the legislature intended to make a 
distinction between the grievance and arbitration procedures in a collective agreement 
when it limited the authority of arbitrators to extend time limits to the grievance 
procedure in s. 48 (16) of the Labour Relations Act.  

The Divisional Court stated in Leisureworld at paragraph 15: 

It is fundamental that a grievance is different and distinct from arbitration. The 
Labour Relations Act, 1995, requires that a Collective Agreement contain an 
arbitration clause. If such is not present in an agreement, statutory arbitration is 
imposed by virtue of s. 48 of the Act. 

In that decision, the Divisional Court also agreed with and quoted the arbitrator in St. 
Joseph’s Health Centre v. London District Service Workers’ Union, Local 220 (January 
11, 1996), (Williamson): 

…While the arbitration procedure and the grievance procedure are connected in 
that they both address the processing of a grievance relating to the same issue, 
the arbitration procedure and the grievance procedure are separate links in the 
process and the referral to arbitration is not part of the grievance procedure…. 

The decision was upheld on appeal: 

1. We agree with the decision of the Divisional Court and with their reasons for it. 
It is clear from the context afforded by several provisions in the Labour Relations 
Act that the legislative (sic) has intentionally drawn the distinction between 
“grievance procedure” and “arbitration procedure” and, accordingly, in our view 
did not intend to include steps in arbitration procedure in s.48(16). The appeal is 
dismissed with costs. 
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Likewise, O. Reg. 74/20 s.3(vi) only references the “grievance process” and not the 
arbitration process. It would have been easy and obvious for the legislature to include 
the words “and arbitration” in s.3(vi) if that was what it meant. However, the legislature 
chose to permit employers to suspend the grievance process but did not include the 
power to suspend the arbitration process. The result of that language is that if an 
employer has not invoked s.3(vi) during the grievance process it cannot invoke it once 
the arbitration process has begun unless arbitration is part of the grievance process. The 
Employer has asserted that the words “grievance process” in s.3(vi) include the 
arbitration process but not that the arbitration process is part of the grievance process in 
this collective agreement.  

In Scarborough Health Network (supra) the arbitrator found that O.Reg. 74/20 s.3(vi) did 
not apply where the arbitrator was appointed under section 49 of the Labour Relations 
Act, 1995 (as I was) providing that the grievance procedure had been exhausted or 30 
days had passed since the grievance was first brought to the attention of the other party. 
The arbitrator found that there was no conflict between s. 3(vi) and s. 49 of the Labour 
Relations Act, 1995 because s.3(vi) refers to the grievance process and s. 49 involves 
the arbitration process. In this case, there was a proper referral under s. 49 because the 
grievance procedure had been exhausted. My appointment under s. 49 is further 
grounds for finding that the arbitration process the parties are engaged in is separate 
from the grievance process under the collective agreement.  

The Employer argues that there is no live grievance if O. Reg. s.3(i)(E) applies to the 
request for IDEL. However, s. (3)(iv) does not make grievances disappear it only 
provides that an employer can suspend the process provided in the collective agreement 
for dealing with them. It did not do that in this case and the grievance proceeded through 
the grievance process and was referred to arbitration.  

For the reasons set out above, I find that pursuant to O. Reg. 74/20 s.3(i)(E) the 
Employer may defer or cancel any Infectious Disease Emergency Leave to which the 
Grievor may be entitled under the ESA. I have not made any determination as to 
whether that was a “reasonably necessary measure to respond to, prevent and alleviate 
the outbreak of the coronavirus (COVID-19) (the “Virus”) for patients.” 

I note again that this case demonstrates the kinds of sacrifices that health care workers 
are making for the benefit of the rest of us during this pandemic emergency. We owe 
them an enormous debt of gratitude. 

I remain seized with this grievance in the event that there are remaining issues that the 
parties seek to litigate. 

May 13, 2021 
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For all of the above reasons, I find that the Employer had just cause to terminate the 
Grievor’s employment. The grievance is dismissed. 
 
April 19, 2021 
 
 

 
 
 
 
__________________ 
Laura Trachuk 
Arbitrator 
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_____________________ 
Laura Trachuk 
Arbitrator 
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APPENDIX A 

 The Ontario Government passed an amendment to the Employment Standards Act on 
March 19, 2020. It provides: 
 

EMERGENCY LEAVE: DECLARED EMERGENCIES AND INFECTIOUS DISEASE EMERGENCIES 
Emergency leave: declared emergencies and infectious disease emergencies 

50.1 (1) In this section, 

“board of health” has the same meaning as in the Health Protection and Promotion 
Act; (“conseil de santé”) 

“designated infectious disease” means an infectious disease designated by the 
regulations for the purposes of this section; (“maladie infectieuse désignée”) 

“public health official” means, 

(a) within the meaning of the Health Protection and Promotion Act, 

(i) the Chief Medical Officer of Health or Associate Chief Medical Officer of Health, 

(ii) a medical officer of health or an associate medical officer of health, or 

(iii) an employee of a board of health, or 

(b) a public health official of the Government of Canada; (“fonctionnaire de la santé 
publique”) 

“qualified health practitioner” means, 

(a) a person who is qualified to practise as a physician or nurse under the laws of the 
jurisdiction in which care or treatment is provided to the employee or an 
individual described in subsection (8), or 

(b) in the prescribed circumstances, a member of a prescribed class of health 
practitioners. (“praticien de la santé qualifié”) 2020, c. 3, s. 4 (1). 

Leave of absence without pay 

(1.1) An employee is entitled to a leave of absence without pay if the employee will not 
be performing the duties of his or her position, 

(a) because of an emergency declared under section 7.0.1 of the Emergency 
Management and Civil Protection Act and, 

(i) because of an order that applies to him or her made under section 7.0.2 of 
the Emergency Management and Civil Protection Act, 

(ii) because of an order that applies to him or her made under the Health Protection and 
Promotion Act, 
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(iii) because he or she is needed to provide care or assistance to an individual referred to in 
subsection (8), or 

(iv) because of such other reasons as may be prescribed; or 

(b) because of one or more of the following reasons related to a designated 
infectious disease: 

(i) The employee is under individual medical investigation, supervision or treatment related 
to the designated infectious disease. 

(ii) The employee is acting in accordance with an order under section 22 or 35 of the Health 
Protection and Promotion Act that relates to the designated infectious disease. 

(iii) The employee is in quarantine or isolation or is subject to a control measure (which may 
include, but is not limited to, self-isolation), and the quarantine, isolation or control 
measure was implemented as a result of information or directions related to the 
designated infectious disease issued to the public, in whole or in part, or to one or more 
individuals, by a public health official, a qualified health practitioner, Telehealth Ontario, 
the Government of Ontario, the Government of Canada, a municipal council or a board 
of health, whether through print, electronic, broadcast or other means. 

(iv) The employee is under a direction given by his or her employer in response to a concern 
of the employer that the employee may expose other individuals in the workplace to the 
designated infectious disease. 

(v) The employee is providing care or support to an individual referred to in subsection (8) 
because of a matter related to the designated infectious disease that concerns that 
individual, including, but not limited to, school or day care closures. 

(vi) The employee is directly affected by travel restrictions related to the designated 
infectious disease and, under the circumstances, cannot reasonably be expected to 
travel back to Ontario. 

(vii) Such other reasons as may be prescribed. 2020, c. 3, s. 4 (1). 

Advising employer 

(2) An employee who takes leave under this section shall advise his or her employer that 
he or she will be doing so.  2006, c. 13, s. 3 (3). 

Same 

(3) If the employee begins the leave before advising the employer, the employee shall 
advise the employer of the leave as soon as possible after beginning it.  2006, c. 13, 
s. 3 (3). 

Evidence of entitlement, declared emergency 
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(4) An employer may require an employee who takes leave under clause (1.1) (a) to 
provide evidence reasonable in the circumstances, at a time that is reasonable in the 
circumstances, that the employee is entitled to the leave. 2020, c. 3, s. 4 (2). 

Evidence of entitlement, infectious disease emergency 

(4.1) An employer may require an employee who takes leave under clause (1.1) (b) to 
provide evidence reasonable in the circumstances, at a time that is reasonable in the 
circumstances, that the employee is entitled to the leave, but shall not require an 
employee to provide a certificate from a qualified health practitioner as evidence. 2020, 
c. 3, s. 4 (2). 

Limit, declared emergency 

(5) An employee is entitled to take a leave under clause (1.1) (a) for as long as he or she 
is not performing the duties of his or her position because of an emergency declared 
under section 7.0.1 of the Emergency Management and Civil Protection Act and a 
reason referred to in subclauses (1.1) (a) (i) to (iv), but, subject to subsection (6), the 
entitlement ends on the day the emergency is terminated or disallowed. 2020, c. 3, s. 4 
(2). 

Limit, infectious disease emergency 

(5.1) An employee is entitled to take a leave under clause (1.1) (b) starting on the 
prescribed date and for as long as, 

(a) he or she is not performing the duties of his or her position because of a reason 
referred to in subclauses (1.1) (b) (i) to (vii); and 

(b) the infectious disease is designated by the regulations for the purposes of this 
section. 2020, c. 3, s. 4 (2). 

Limit 

(6) If an employee took leave because he or she was not performing the duties of his or 
her position because of an emergency that has been terminated or disallowed and 
because of an order made under subsection 7.0.2 (4) of the Emergency Management 
and Civil Protection Act and the order is extended under subsection 7.0.8 (4) of that Act, 
the employee’s entitlement to leave continues during the period of the extension if he or 
she is not performing the duties of his or her position because of the order.  2006, c. 13, 
s. 3 (3). 

(7) Repealed: 2018, c. 14, Sched. 1, s. 20. 

Care, assistance, support — specified individuals 

(8) Subclauses (1.1) (a) (iii) and (1.1) (b) (v) apply with respect to the following 
individuals: 

1. The employee’s spouse. 
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2. A parent, step-parent or foster parent of the employee or the employee’s spouse. 

3. A child, step-child or foster child of the employee or the employee’s spouse. 

4. A child who is under legal guardianship of the employee or the employee’s 
spouse. 

5. A brother, step-brother, sister or step-sister of the employee. 

6. A grandparent, step-grandparent, grandchild or step-grandchild of the employee or 
the employee’s spouse. 

7. A brother-in-law, step-brother-in-law, sister-in-law or step-sister-in-law of the 
employee. 

8. A son-in-law or daughter-in-law of the employee or the employee’s spouse. 

9. An uncle or aunt of the employee or the employee’s spouse. 

10. A nephew or niece of the employee or the employee’s spouse. 

11. The spouse of the employee’s grandchild, uncle, aunt, nephew or niece. 

12. A person who considers the employee to be like a family member, provided the 
prescribed conditions, if any, are met. 

13. Any individual prescribed as a family member for the purposes of this section. 
2020, c. 3, s. 4 (3). 

(9) Repealed: 2020, c. 3, s. 4 (4). 

Retroactive order 

(10) If an order made under section 7.0.2 of the Emergency Management and Civil 
Protection Act is made retroactive pursuant to subsection 7.2 (1) of that Act, 

(a) an employee who does not perform the duties of his or her position because of 
the declared emergency and the order is deemed to have been on leave 
beginning on the first day the employee did not perform the duties of his or her 
position on or after the date to which the order was made retroactive; and 

(b) clauses 74 (1) (a) and 74.12 (1) (a) apply with necessary modifications in relation 
to the deemed leave described in clause (a).  2006, c. 13, s. 3 (3); 2020, c. 3, s. 4 
(5). 
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APPENDIX B 

The Emergency Management and Civil Protection Act, 1990 includes the following 
provisions: 
 
Declaration of emergency 
 

7.0.1 (1) Subject to subsection (3), the Lieutenant Governor in Council or the Premier, if 
in the Premier’s opinion the urgency of the situation requires that an order be made 
immediately, may by order declare that an emergency exists throughout Ontario or in 
any part of Ontario.  2006, c. 13, s. 1 (4). 

Confirmation of urgent declaration 

(2) An order of the Premier that declares an emergency is terminated after 72 hours 
unless the order is confirmed by order of the Lieutenant Governor in Council before it 
terminates.  2006, c. 13, s. 1 (4). 

 
Criteria for declaration 

1. There is an emergency that requires immediate action to prevent, reduce or 
mitigate a danger of major proportions that could result in serious harm to 
persons or substantial damage to property. 

2. One of the following circumstances exists: 

i. The resources normally available to a ministry of the Government of Ontario or an agency, 
board or commission or other branch of the government, including existing legislation, 
cannot be relied upon without the risk of serious delay. 

ii. The resources referred to in subparagraph i may be insufficiently effective to address the 
emergency. 

iii. It is not possible, without the risk of serious delay, to ascertain whether the resources 
referred to in subparagraph i can be relied upon.  2006, c. 13, s. 1 (4). 

 
Emergency powers and orders 
Purpose 

7.0.2 (1) The purpose of making orders under this section is to promote the public good by 
protecting the health, safety and welfare of the people of Ontario in times of declared 
emergencies in a manner that is subject to the Canadian Charter of Rights and Freedoms.  2006, 
c. 13, s. 1 (4). 

Criteria for emergency orders 

(2) During a declared emergency, the Lieutenant Governor in Council may make orders 
that the Lieutenant Governor in Council believes are necessary and essential in the 
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circumstances to prevent, reduce or mitigate serious harm to persons or substantial 
damage to property, if in the opinion of the Lieutenant Governor in Council it is 
reasonable to believe that,  

(a) the harm or damage will be alleviated by an order; and 

(b) making an order is a reasonable alternative to other measures that might be 
taken to address the emergency.  2006, c. 13, s. 1 (4). 

Limitations on emergency order 

(3) Orders made under this section are subject to the following limitations: 

1. The actions authorized by an order shall be exercised in a manner which, 
consistent with the objectives of the order, limits their intrusiveness. 

2. An order shall only apply to the areas of the Province where it is necessary. 

3. Subject to section 7.0.8, an order shall be effective only for as long as is 
necessary.  2006, c. 13, s. 1 (4). 

 
Emergency orders 

(4) In accordance with subsection (2) and subject to the limitations in subsection (3), the 
Lieutenant Governor in Council may make orders in respect of the following: 

… 

 
14. Consistent with the powers authorized in this subsection, taking such other actions 
or implementing such other measures as the Lieutenant Governor in Council considers 
necessary in order to prevent, respond to or alleviate the effects of the 
emergency.  2006, c. 13, s. 1 (4). 
 
Orders, general 
Commencement 

7.2 (1) An order made under subsection 7.0.2 (4) or 7.1 (2), 

(a) takes effect immediately upon its making; or 

(b) if it so provides, may be retroactive to a date specified in the order.  2006, c. 13, 
s. 1 (5). 

General or specific 

(3) An order made under subsection 7.0.2 (4) or 7.1 (2) may be general or specific in its 
application.  2006, c. 13, s. 1 (5). 

Conflict 



	 25	

(4) In the event of conflict between an order made under subsection 7.0.2 (4) or 7.1 
(2) and any statute, regulation, rule, by-law, other order or instrument of a legislative 
nature, including a licence or approval, made or issued under a statute or regulation, the 
order made under subsection 7.0.2 (4) or 7.1 (2) prevails unless the statute, regulation, 
rule, by-law, other order or instrument of a legislative nature specifically provides that it 
is to apply despite this Act.  2006, c. 13, s. 1 (5).  

Occupational Health and Safety Act 

(8) Despite subsection (4), in the event of a conflict between this Act or an order made 
under subsection 7.0.2 (4) and the Occupational Health and Safety Act or a regulation 
made under it, the Occupational Health and Safety Act or the regulation made under it 
prevails.  2006, c. 13, s. 1 (5). 
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APPENDIX C 
 

Emergency Management and Civil Protection Act 

ONTARIO REGULATION 74/20 

Ontario Regulation 74/20 Work Redeployment for Certain Health Service Providers 
includes the following provisions: 

1. The terms of this Order are set out in Schedule A. O. Reg. 379/20, s. 3. 

SCHEDULE A 

1. This Order applies province-wide to health service providers within the meaning of 
paragraphs 1, 2 and 3 of subsection 1 (2) of the Connecting Care Act, 2019. 

1.1 In this Order, 

“licensee” means, 

(a) in relation to a long-term care home, a licensee within the meaning of the Long-
Term Care Homes Act, 2007, and 

(b) in relation to a retirement home, a licensee within the meaning of the Retirement 
Homes Act, 2010; (“titulaire de permis”) 

“long-term care home” has the same meaning as in the Long-Term Care Homes Act, 
2007; (“foyer de soins de longue durée”) 

“retirement home” has the same meaning as in the Retirement Homes Act, 2010. 
(“maison de retraite”) 

2. Health service providers shall and are authorized to take, with respect to work 
deployment and staffing, any reasonably necessary measure to respond to, 
prevent and alleviate the outbreak of the coronavirus (COVID-19) (the “Virus”) for 
patients, including, for greater certainty, by redeploying staff to another health 
service provider. 

2.1 Despite any other statute, regulation, order, policy, arrangement or agreement, 
including a collective agreement, health service providers are authorized to assist 
long-term care homes including, without limitation, by providing assessments in 
relation to a long-term care home’s infection prevention and control program, by 
providing clinical supervision within a long-term care home and by providing 
nursing and personal support services, including assistance with feeding, to 
residents of a long-term care home. 

2.1.1 Despite any other statute, regulation, order, policy, arrangement or agreement, 
including a collective agreement, health service providers are authorized to assist 
retirement homes including, without limitation, by providing assessments in 
relation to a retirement home’s infection prevention and control program, by 
providing clinical supervision within a retirement home and by providing nursing 
and personal support services, including assistance with feeding, to residents of 
a retirement home. 
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2.2 In the circumstances described in paragraphs 2 to 2.1.1, the following rules 
apply: 

i. Staff of a health service provider who are deployed to another health service provider or 
who provide assistance within a long-term care home or retirement home remain staff of 
the deploying health service provider. 

ii. The deployment or provision of assistance shall not impact whether the deploying health 
service provider, the receiving health service provider, the receiving long-term care 
home or the receiving retirement home, as the case may be, are treated as constituting 
one employer for the purposes of subsection 1 (4) of the Labour Relations Act, 1995. 

iii. The deploying health service provider shall not, by virtue of deploying staff or providing 
assistance, be considered to have sold a part of its business to the receiving health 
services provider, the receiving long-term care home or the receiving retirement home, 
as the case may be, for the purposes of section 69 of the Labour Relations Act, 1995. 

3. Without limiting the generality of paragraph 2, and despite any other statute, 
regulation, order, policy, arrangement or agreement, including a collective 
agreement, health service providers shall and are authorized to do the following: 

i. Identify staffing priorities and develop, modify and implement redeployment plans, 
including the following: 

A. Redeploying staff within different locations in (or between) facilities of the health service 
provider or to different locations in facilities of another health services provider. 

A.0.1 Redeploying staff to another health service provider. 

A.1 Redeploying staff to provide assistance described in paragraph 2.1 within a long-term 
care home or a retirement home. 

B. Redeploying staff to work in COVID-19 Assessment Centres. 

C. Changing the assignment of work, including assigning non-bargaining unit employees or 
contractors to perform bargaining unit work. 

D. Changing the scheduling of work or shift assignments. 

E. Deferring or cancelling vacations, absences or other leaves, regardless of whether such 
vacations, absences or leaves are established by statute, regulation, agreement or 
otherwise. 

F. Employing extra part-time or temporary staff or contractors, including for the purposes of 
performing bargaining unit work. 

G. Using volunteers to perform work, including to perform bargaining unit work. 
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H. Providing appropriate training or education as needed to staff and volunteers to achieve 
the purposes of a redeployment plan. 

For greater certainty, a health service provider may implement redeployment plans 
without complying with provisions of a collective agreement, including lay-off, 
seniority/service or bumping provisions. 

ii. Conduct any skills and experience inventories of staff to identify possible alternative roles 
in priority areas. 

iii. Require and collect information from staff or contractors about their availability to provide 
services for the health service provider. 

iv. Require the provision of and collect information from staff or contractors about their likely 
or actual exposure to the Virus, or about any other health conditions that may affect their 
ability to provide services. 

v. Cancel or postpone services that are not related to responding to, preventing or 
alleviating the outbreak of the Virus. 

vi. Suspend, for the duration of this Order, any grievance process with respect to any matter 
referred to in this Order. 

O. Reg. 74/20, Sched. A; O. Reg. 174/20, s. 3, 4; O. Reg. 16/21, s. 1. 
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APPENDIX D 

The declaration of emergency was revoked on July 24, 2020 and the Government of 
Ontario passed the Reopening Ontario (A Flexible Response to COVID-19) Act, 2020. It 
includes the following provisions: 

Reopening Ontario (A Flexible Response to COVID-19) Act, 2020 

S.O. 2020, CHAPTER 17 

Consolidation Period:  From October 1, 2020 to the e-Laws currency date. 

Last amendment: 2020, c. 23, Sched. 6. 

  

Her Majesty, by and with the advice and consent of the Legislative Assembly of the 
Province of Ontario, enacts as follows: 

INTERPRETATION 
Definitions 

1 In this Act, 

“continued section 7.0.2 order” means an order continued under section 2 that was 
made under section 7.0.2 of the Emergency Management and Civil Protection Act; 
(“décret pris en vertu de l’article 7.0.2 et maintenu”) 

“COVID-19 declared emergency” means the emergency declared pursuant to Order 
in Council 518/2020 (Ontario Regulation 50/20) on March 17, 2020 pursuant 
to section 7.0.1 of the Emergency Management and Civil Protection Act. (“situation 
d’urgence déclarée en raison de la COVID-19”) 

“occupier” has the same meaning as in the Trespass to Property Act; (“occupant”) 
“premises” has the same meaning as in the Trespass to Property Act. (“lieux”) 2020, 

c. 17, s. 1; 2020, c. 23, Sched. 6, s. 1. 
ORDERS 

Orders continued 

2 (1) The orders made under section 7.0.2 or 7.1 of the Emergency Management and 
Civil Protection Act that have not been revoked as of the day this subsection comes into 
force are continued as valid and effective orders under this Act and cease to be orders 
under the Emergency Management and Civil Protection Act. 

Exception 

(2) Subsection (1) does not apply to the order filed as Ontario Regulation 106/20 (Order 
Made Under the Act — Extensions and Renewals of Orders). 
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Clarification 

(3) For greater certainty, an order that is in force is continued under subsection (1) even 
if, on the day that subsection comes into force, the order does not apply to any area of 
the Province. 

Time limit on application of orders 

3 (1) An order continued under section 2 ceases to apply 30 days after it is continued 
under section 2, subject to extension under subsection (2). 

Extension of orders 

(2) The Lieutenant Governor in Council may by order, before it ceases to apply, extend 
the effective period of an order for periods of no more than 30 days. 

Power to amend orders 

4 (1) The Lieutenant Governor in Council may, by order, 

(a) subject to subsections (2) and (5), amend a continued section 7.0.2 order in a 
way that would have been authorized under section 7.0.2 of the Emergency 
Management and Civil Protection Act if the COVID-19 declared emergency were 
still in effect and references in that section to the emergency were references to 
the COVID-19 pandemic and its effects; 

(b) amend an order continued under section 2 to address transitional matters 
relating to the termination of the COVID-19 declared emergency, the enactment 
of this Act or the continuation of orders under section 2. 

Limitation on amendments 

(2) An amendment may be made under clause (1) (a) only if, 

(a) the amendment relates to one or more of the subject matters listed in subsection 
(3); or 

(b) the amendment requires persons to act in compliance with any advice, 
recommendation or instruction of a public health official. 

Same 

(3) The subject matters referred to in clause (2) (a) are the following: 

1. Closing or regulating any place, whether public or private, including any business, 
office, school, hospital or other establishment or institution. 

2. Providing for rules or practices that relate to workplaces or the management of 
workplaces, or authorizing the person responsible for a workplace to identify 
staffing priorities or to develop, modify and implement redeployment plans or 
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rules or practices that relate to the workplace or the management of the 
workplace, including credentialing processes in a health care facility. 

3. Prohibiting or regulating gatherings or organized public events. 
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APPENDIX E 
Emergency Management and Civil Protection Act 

 
ONTARIO REGULATION 50/20 

DECLARATION OF EMERGENCY 

Historical version for the period March 18, 2020 to July 23, 2020. 
No amendments. 

This is the English version of a bilingual regulation. 

WHEREAS the outbreak of a communicable disease namely COVID-19 coronavirus 
disease constitutes a danger of major proportions that could result in serious harm to 
persons; 
AND WHEREAS the criteria set out in subsection 7.0.1(3) of the Emergency 
Management and Civil Protection Act, R.S.O. 1990, chapter E.9 (the “Act”) have been 
satisfied; 
NOW THEREFORE, an emergency is hereby declared pursuant to section 7.0.1 of 
the Act in the whole of the Province of Ontario. 
 

 

 

 

  

  

 
 
 
 
	


